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IN THE UTAH COURT OF APPEALS

PETER RICHTER,
APPELLANT'S ADDENDUM

>CKET NO. -

caot/Bespondent,

vs.
R & R PEST CONTROL, INC.,

Case No. 880077-CA

Defendant/Appellant.
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160 EAST 300 SOUTH, P, O, BOX 455£Q:*
SALT LAKE CITY, UT 8 4 1 4 5 - 0 5 8 0
***BEF0RE COMPLETING, READ DIRECTIONS ON THE REUERSE SIDE***

>

••

• • ••

*

••

PETER RICHTER
minted Name of Employee
R & R PEST CONTROL. COTTONWOOD COVE *
minted Name of Employer
*
*
*
300 E a s t Gordon Lane
nployer's S t r t . Add* (Including Office #)
Murray, Utah
84107
L t y / S t a t e / Z i p Code
W o r k e r ' s C o m p e n s a t i o n Fund of Utah
nployer's Insurance Company ( I f known)

•

•

•••

V*
.*
• • •

• • •
•
•

APPLICATION FOR HEARING

*

*
*
*
*

JIIMANT ALLEGES:
L. I s u s t a i n e d an injury by accident a r i s i n g out of or i n the course of employment with the
Defendant (employer) on the 7 t h
day of J u l y
, 19 86 « a t
job s i t e in Utah
L o c a t i o n : Give name of b u s i n e s s & s t r e e t address (If no address i n d i c a t e j u n c t i o n , e t c . )
I. The a c c i d e n t occurred as f o l l o w s : (Describe a c c i d e n t and r e s u l t i n g i n j u r i e s )
w h i l e w o r k i n g o u t d o o r s , a p p l i c a n t s t o o d U P s t r i c k i n g h e a d a n d c a u sLLIiai

injury herein,
r
%.
5.

The injury caused temporary tot^l disability from July 7. 1986 to P r e s e n t
Date first off
Date returned
If compensation has been paid for the above period(s), indicate weekly amount, period of
time paid, and last payment date: $ 2 2 3 , 0 0 p e r w e e k ; last d a t e O c t o b e r 2 0 . 1986
This Claim is filed because: (Please X appropriate box)
A* Q D Defendants have refused payment of medical expenses.
B. C B Compensation has not been paid for time off work as shown in question 3 above.
C. G
Defendants have denied liability for permanent partial disability.
D. C D Other Reason (Specify):
E. (X) I am claiming additional temporary total disability Q D ; Additional medical benefits O
; additional permanent partial disability 6 D .

6.

My date of birth is 1-7-58
Wage at the date of injury was $6 ,00
per hourj£ /
Day
/Week
/Month
/Year working 48 hours per week and at the date of my injury I
was X /was not
married and had 2 children under age 18 dependent on me for support*
ttEREFORE, I hereby request that the Industrial Commission take whatever action is necessary
o decide my claim as stated above under authority granted the Commission in Title 35.
ate January 9, 1987
Peter Richter
F REPRESENTED BY COUNSEL, COMPLETE BELOW:
PRINTED^name of Apply a n t
Thorn D. Roberts
RINTED name of Attorney
**

^)M

ignature of Attorney certifies that Attorney
as read directions on reverse side.***

***

Vjt

U) lA'Je

Signature of Applicant certifies that Claimant
has read directions on reverse side****
4153 South 6180 West
Claimant's street address/Apartment Number

t

10 W e s t 3 0 0 S o u t h , S u i t e 500
t r e e t A d d r e s s / S u i t e Number or P. 0. Box
Salt

I.akfi C i t y r

WPfit. V a l l e y

H-ity,
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C i t y / S t a t e / Z i p Code
/

529-08-40-26

1C

W e s t e r n Neurological Associates

to

NNISD.THOEN.M.D.
OBERT M. SATOVICK, M.D.
WALTER H. REICHERT, M.D.

PARKVIEW MEDICAL CENTER-8LDG. 8
1151 EAST 3900 SOUTH

Electroencephalography

SALT LAKE CITY. UTAH 84124

Electromyo rephy
Computerized Tomography
of the brain and body

PHONE (801) 262-3441

Neurology

MtCHAELL GOLDSTEIN, M.D., P.C.
Neurology — Child Neurology

JOHN C.ZAHNISER, M.D., P.C.

04 AUG 1986
SWITHIN CHANDLER, JR. M.D.
1401 EAST 3 900 SOUTH
SALT LAKE CITY, UTAH 84124
Re: PETER W. RICHTER
Patient #30448
Date of Injury: 7-7-86
Dear Dr. Chandler:
Thank you for referring Mr. Richter. He is a 2 8-year old man who works
as a maintenance worker and pesticide applicator for the Cottonwood Cove
Trailer Park. On the above date he bumped his head but wasn't knocked out,
He was dazed for a few seconds. His neck has been sore since that time.
He has gone to physical therapy two or three times a week but doesn t feel
that he has had more than modest results. X-rays have not been taken of
his neck nor of his head. He is worried that he has a blood clot in his
head. He has been talking to a number of people about the possibility of
a "blood clot and concussion11.
In tne past few weeks he finds that he is mixing up his words, his speech
is slow, and that he feels giddy and dizzy. He has been moody, personality
has changed and he feels continually tired. He feels off balance much of
the time. He has been apathetic, has had little desire for sexual relations
and has complained of dull, suboccipital headache. There has been no
vomiting, drainage of clear fluid from the nose nor from the ears, double
vision, nor bleeding from any source.
He states that in the past week he has noticed intermittent numbness of the
right side of his face> especially in the cheek.
He feels sore all over his entire body. His arms, chest, legs, trunk, and
long leg muscles feel sore to touch. He doesn't know why. He has had no
fever, chills, night sweats nor weight loss.
He has been off work since the accident. When asked what his main complaint
was now he replied that it was "total body soreness11.
He has been having trouble sleeping with some early
He admits to having been depressed. In the past he
depressed/xfcut hasn't seen a psychiatrist.
• » He is/now married for the second time. He has been
wife Kt^ abbot two years. She has a previous child
a chilli together age otie.

morning wakefulness.
has been intermittently

married to his current
age three. They have

His fathe died at 54 of cancer. His mother is 56 in good health. His
by the Howard
Hunterin
Law the
Library,family
J. Reuben Clark
School, BYU.
father had Digitized
diabetes.
NoW.one
hadLaw
epilepsy.
There is a history
Machine-generated OCR, may contain errors.
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SWITHIN ^HANDLER, JR. M.D.
Ke: PETER W. RICHTER
PACE 2
of migraine in the f a m i l y .
He h a s smoked c i g a r e t t e s f o r y e a r s and d r i n k s l a r g e volumes of c o f f e e
d o e s n ' t drink a l c o h o l .
He i s Mormon.
He take8 no m e d i c a t i o n s

but

currently.

He h a s had no o p e r a t i o n s and d e n i e s a l l e r g i e s .
He d e n i e s f a i n t i n g s p e l l s , s e i z u r e s , double v i s i o n , L h e r m i t t e ' s symptoms nor
g e n i t o u r i n a r y symptoms.
His h e a d a c h e s a r e s t e a d y and aching i n n a t u r e f e e l i n g
accompanied by a c h i n g and s t i f f n e s s of h i s n e c k .

l i k e a t i g h t h a t band

9

Sometimes he feels "like I am in a box looking outside at the rest of the
world". This is a form of "unreality". He denied other depersonalization
symptoms except for the occasional feelings of feeling suddenly alone when
he is in a crowd. He doea not feel otherwise outside of himself.
On examination he appeared as a depressed, anxious, very nervous, 2 8-year old
man. His outstretched hands trembled visibly suggesting anxiety. It was
a fine, shimmering tremor. Blood pressure was 130/80 in the both arms
sitting. A detailed cranial nerve exam was normal. No blood was seen behind
t&e tympanic membranes. There was no battle sign. There was no papilledema.
I could find no 4 rfl i na g e °^ clear fluid from the nose nor from the ears. { .
Grimace was symmetrical. Facial sensation was perfectly normal to pin and
cotton testing. Meek range of motion was normal albeit the last few
degrees of motion seemed a little stiff as exemplified by tender and
stiff neck muscles to palpation. His occipital and auricular nerves were
extremely tender and were slightly thickened. Posture holding, finger-to-nose
and heel-down-shin testing were normal. The deep tendon reflexes were
2+ and equal bilaterally at all points in both upper and lower extremities
with flexor plantars. Gait and tandem walking were normal. I could find
no long tract signs.
A x-ray of his neck revealed changes consistent with cervical spasm but
otherwise was entirely normal. An electroencephalogram revealed no
definite abnormalties. A CT scan of his brain was normal except for a little
mottling in the left anterior temporal region. No evidence of blood was
seen.
•
IMPRESSION: ( 1 )
Depression, post-traumatic.
(2)
C e r v i c a l syndrome, p o s t - t r a u m a t i c w i t h o c c i p i t a l n e u r a l g i a .
(3)
I t h i n k he has had c y c l i c a l d e p r e s s i o n i n t h e p a s t and
t h a t t n e i n j u r y simply t r i g g e r e d t h i s off a g a i n .

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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SWITHIN CHANDLER, JR. M.D.
Re: PETER W. RICRTER
rAGE 3
The slight asymmetry of the temporal lobes made me wonder whether there might
not be an adventitious finding such as a tumor present. I suggested to the
patient that he have a MRI study at the University of Utah Medical Center
to rule out this remote possibility, however, he demurred.
His physical therapy has been inadequate. I suggested that he go to one
or the more experienced physical therapists who care for neck and back
injury as their primary advocation. I understand that the physical therapist
to whom the patient has been going has been expert in treating at the
Primary Children's Hospital and at the Crippled Children's Hospital. The
tnerapy required following injuries of this type requires a different form
or physical therapy. Hence, I referred the patient to the best physical
tnerapy group that I know of on the west side of the valley. They are
excellent in this type of care and seldom fail. They do, however, require
close patient cooperation because they are rather firm and vigorous in
tneir administration of treatment.
He has been referred to Westwood Physical Therapy for daily treatment.
find every other day treatment to be totally inadequate in situations
like this. He will go daily for five days, followed by alternate day
treatment for another week or two.

I

1 think he needs antidepressant treatment and would suggest that he take
Amitriptyline starting with 10 mg. at night for several nights and slowly
work up to 30 or 40 mg. at night. He will probably have to continue this
for at least several months whereupon it could be tapered and stopped. The
side effects of dry mouth, sleepiness, etc. need to be explained to him.
I'll see him one more time in follow-up. I think that you can handle his
anti-depressant care, etc. and take care of him on a day-to-day basis.
Thank you for referring him.

We will keep you posted.

Best regards,

DENNIS D. THOEN, M.D.
DDT:Id

' -^
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v v o o u o i i i • ^CTWJI i ^ i u y i u a i ^ - ^ B o u i ^ i e i U D D
PARKVIEW MEOICAL CENTER-ILOG •
1151 EAST 3900 SOUTH

NNISD.THOEN.M.D.
IBERTM. SATO* ICK, M.D.
ILTER H. REICHERT. M.D.

SALT LAKE CITY. UTAH 84124
PHONE (SOD 262-3441

NturotOQy

CHAEL L GOLD TEIN, M.D., P.C.
Neurology — Child h if otogy

iHN C. ZAHNISER, M.D., P.C.
16 OCT

Electroencephalography
Electromyography
Computerized Tomography
of the brain and body

1986

SWITHIN CHANDLER, JR. M.D.
1401 EAST 3900 SOOTH
SALT LAKE CITY, UTAH 84124
Re: PETER W. RICHTER
Patient #30448
Dear Dr. Chandler:
Peter Richter has improved considerably. He is lifting 12 1/2 lbs. bilaterally simultaneously 20 to 25 repetitions. He states that you gave hiro
10 or 12 anti-depressants which he took and then stopped.
On examination today his neck muscles are supple with no hint of spasm nor
nodularity. The occipital and auricular nerves are minimally tender but
not beyond the range of normal. I could find no weakness nor reflex
asymmetry, nor sensory loss. His coordination is good. There were no
long tract signs and no pathological reflexes.
He winced and jumped inappropriately when I touched the skin of his
neck. I think he is depressed and exhibits a functional overlay.
I think that he can return to full work. I suspect that his mental attitude
is such that he will have some difficulty, however, the benefits of getting
him back to work as soon as possible will probably outweigh the minor
difficulties he will have.
To continue his treatment of his depression I have given him a prescription
for Amitriptyline 10 mg. dispense 50 to take one p.o. at night for
several nights and slowly work up to 40 mg. at night. I warned him of the
side effects of dry mouth, sleepiness, and the rare incidence of tachycardia.
I' 11 see him again in about six weeks.
The MRI scan of the brain that was performed at the University of Utah
Medical Center was entirely normal.
Best regards,

DENNIS D. TH0EN, M.D.
DDT:Id
Enclosure - MRI scan report
c c : Workers Compensation Fund (Include Return to WQ.ifk S l i
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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RADIOLOGICAL CONSULTATION REPORT
MEDICAL RECORD • : r Q
D.O.B
DEFERRING MO.:

r

BILLING CODES:

Dennis Thoen, M.D
1151 East 3900 South
Salt Lake City, Utah

L

g*'

1/7/58
7842-0 78801

1
84124

J

}•?••'**"-

DIAGNOSIS: 28 year old male with ranute history of head trauma (7/86). AsyBroeti^
temporal horns noted on CT scan performed 8/4/86. MRI scan requested to IwtheP
evaluate for possible temporal lobe lesion.
.!
MKI SCANS OF HEAD 10/6/86
PROCEDURE:
Sagittal Tl weighted images as well as axial and coronal T2 weighted
images were obtained. Comparison scan is a CT scan from Western Neurologic 8/4/86.
FINDINGS: MRI scan demonstrates normal signal intensity to the intracranial contents.
Specifically, no abnormalities are rioted of the temporal lesions, where mild asymmetr)
was seen on CT scan. The ventricles are mildly asymmetric but within normal limits.
IMPRESSION:

NORMAL MRI SCAN OF THE BRAIN.

•
iOb
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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Timothy C. Allen
Administrative Law Judge
Industrial Commission of Utah
Workers 1 Compensation Division
160 East 300 South
P.O. Box 45580
Salt Lake City, Utah 84145-0580
Re: Peter Richter
Inj: 7/7/86
Emp: R 6c R Pest Control,
Inc. (uninsured)
Dear Judge Allen:
A Panel was held this date with Gerald R. Moress, M.D.,
Neurologist, Panel Chairman, and Louis Moench, M.D.,
Psychiatrist, Panel Member.
HISTORY OF INJURY:
Mr. Richter was working for R 6c R Pest Control, Inc. on 7/7/86.
He was spraying a lawn and had stooped down to look at a portion
of the lawn. He then raised up and struck the top of his head on
a tree limb. He said that it brought him to the ground, but he
was able to get right back up. He was not knocked unconscious.
He continued the job, but following that job he began to become
dizzy and was having head and neck pain. His employer referred
him to Dr. Swithin Chandler who saw him on the same date.
Dr. Chandler's office note indicated that he had a 2 inch
laceration of his scalp. The wound was cleansed and blood
pressure was 108/60. Dr. Swithin's medical report to the State
Industrial Fund indicated that he nad hit a tree while spraying
and he had a 2 inch laceration of his scalp with shock and
vertigo. The shock statement was based on the blood pressure
recorded by Dr. Chandler of 108/60 (usual 140/90). He also
mentioned vertigo. Dr. Chandler gave him a 7 day release from
work. On July 10 Dr. Chandler mentions slow on reaction, hard to
concentration with no energy. He was tight in his shoulder
girdle and back muscles. He was referred to Burt Kidman, RMT,

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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who saw him on several occasions. I presume that Mr. Kidman is a
myotherapist. Dr. Chandler saw him through* Juiy.aifd sincere had
not improved by the 1st of August was refected to tJ* / Bejujis
Thoen.
*•* ••• *•
• •
A note from Dr. Thoen dated August 4, 19§6#, recalled the^accident
and mentioned that he was not knocked out,;*w&£fi£ze#dJfo**^ \t ew
seconds. He was complaining of neck sor4nfes£.I t/5dd«Lteioi}al ;
complaints were problems with his speech,* gi&cfiness, dizziness,
moodiness, personality change and being continuously tired.
Headaches were mentioned, the nature of a tight hat band,
accompanied aching and stiffness of his neck. X-rays of the neck
were normal as well as a head CT scan and Dr. Thoen's diagnosis
was post-traumatic depression, cervical syndrome post-traumatic
with occipital neuralgia as well as cyclical depression triggered
off by the injury. Dr. Thoen recommended a switch to the
Westwood Physical Therapy Department and placed him on
Amitriptyline, an antidepressant. An EEG was reported to be
essentially normal except for bitemporal irritability. A follow
up note by Dr. Thoen on October 16, 1986, mentioned that he was
markedly improved going to physical therapy with shoulder shrug
repetitions appearing to help him. Dr. Thoen felt he manifested
depression and a functional overlay during the examination. An
MRI scan done at the University Hospital of his head was reported
to be normal. Dr. Thoen released him to full work on October 16,
1986, but did mention that he might have some difficulty getting
back to work with his mental attitude.
*
Dr. Chandler did not agree with the return to work and continued
to monitor him through the present time.
I had many reports from Rodney Miyasaki, P.T., at the Westwood
Physical Therapy Clinic who has continued to see him twice a
week. The therapy included shoulder shrugging exercises, range
of motion exercises of the neck. Mr. Richter 'does not feel he
has been materially improved by the therapy and if anything,
finds the therapy to aggravate him at times.
Mr. Richter has not returned to work. He did attempt to return
to work after the release by Dr. Thoen in October of 1986, but
there is no work available. Mr. Richter has gone on welfare, his
wife is unable to work, because Mr. Richter does not feel he can
tend to the 4 and 2 year olds.
Mr. Richter 1 s current complaints are that of problems with the
muscles in the back of his neck, shoulders and he has an
accompanying bruised, aching feeling in these regions. Any type
of exertion will cause the muscles to swell or he will develop a
2

i
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headache that feels like a pulling sensation in the ba k of his
skull. Headaches occur about twice a week/and.t-heV* last #ail day.
Nothing specifically seems to provoke the Jiea*dacTtiesj.# fflje;
headaches do r ^t awaken him from sleep. tfe*take*s 4 Adv .1* which
would be 800 mg every 4 hours and this seems to give him some
relief. He has no accompanying nausea <y:#vqmjutirig. •Hi*s •
headaches are mostly 1 to 2/10 intensity;ft!U3n^IwJLtft •tfee?#ne?ck pain
and occasionally becoming a 9/10 intensity. • • # \\. # *## ; ;
His activities include reading, watching television and driving.
He does no yard work.
PRIOR INDUSTRIAL INJURIES:
1984 he was sprayed in the eyes by a chemical spray and had
headaches for 3 months. This was not rated.
He denies any type of prior headaches other than that one episode
in 1984 and never visited a chiropractor previously.
EDUCATION:
Eleventh grade.
WORK HISTORY:
He has done mostly maintenance type of work and the longest he
has ever worked was 2 and 1/2 years doing some work in a shingle
manufacturing company.
PSYCHIATRIC HISTORY:
Per Dr. Moench. Adjustment disorder with depression and
somatization, psychological factors effecting physical condition,
and tension headache.
MILITARY HISTORY:
None.
EXAMINATION:
An affable young man, right handed. He sat comfortably during
the interview. Blood pressure 110/76, S ^ l " 175 pounds.
CRANIAL NERVE EXAMINATION:
Visual fields are full to confrontation. The discs are normal.
The retinae, veins and arterioles show no abnormalities.
Ill, IV & VI:
Extraocular movements are full. There is no nystagmus. The
pupils are round, regular and equal reactive to direct and
3
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consensua1 light and accommodation.
w

• •
"""
Corneal re flexes are equal bilaterally. Tflere*Ys
"i ormal and
equal sensation over the three divisions. Motor examination is
normal.
•
• • • • • •
• • • •

VII:
Facial movements are e q u a l ,

#*

•

• ••

f u l l and symmetrical
0

VIII:
Tympanic membranes are unremarkable, air conduction was greater
than bone conduction bilaterally.
IX, X:
Gag response normal, good cough:
midline.
XI:

palate raises well in the

Shoulder shrug and sternocleidomastoid strength are both normal.

XII:
The tongue protrudes in the midline, lateral movements are full.
MOTOR:
Deep tendon reflexes are normally active and equal with no
clonus. Plantar response is flexor. There is no evidence of
atrophy. No weakness evident.
SENSORY:
Pinprick, vibration, proprioception and cold temperature are
normally and equally perceived throughout.
CEREBELLAR:
Finger to nose, rapid alternating movements upper and lowerextremities, heel to shin and tandem gait are all performed well.
Adson's maneuver negative bilaterally.
NECK:
Full range of motion. He was exquisitely tender even to light
touch over the cervical occipital regions, the cervical spines
and the levator scapular muscles, especially on the right. He
tended to hold his shoulders at a moderately tense position.
Lumbosacral spines nontender, full flexion, extension and lateral
flexion movements. Straight leg raising 85 degrees bilaterally,
limited by tight hamstrings.
X-RAY REVIEW:
4
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CT scan August 4, 1986, plain and enhanced within normal limits.
•

>

••

• •• • •
MRI SCAN:
r
MRI can at University Hospital October 6,%19 i>.* within" normal
limiis.

CERVICAL SPINE FILMS:
• ;•,• *\\ ;### {I
V.
Cervical spine films, August, 1986, witljiti OcJrftalL Aimifrs.
ASSESSMENT:
Mr. Richter has a history of a re latively innocuous injury to his
head causing a small nonsuturable laceration. This has been
followed by ongoing complaints re ferable to his musculoskeletal
system which appeared to be tensi on myalgia type of neck,
shoulder and head pains. There i s absolutely no evidence of any
intracranial process nor any bony problem on x-ray. Dr. Moench
feels that there is a psychiatric problem related to the
accident. I do not feel there is any physical problem related to
his accident as a residual.
In terms of reasonable medical probability:
1)

I would allow Mr. Richter through October of 1986 to reach a
fixed state of recovery from the accident, visavis the physical
trauma. Dr. Moench did not address a fixed state of recovery in
terms of his emotional problems from the July 1986 accident. If
an ongoing temporary disability is present due to the emotional
problems, I am unable to answer for Dr. Moench. Dr. Moench is
currently not available due to physical illness, and I could not
clarify this point.

2)

Permanent impairment due to the accident of July 7, 1986, would
be 10% permanent impairment for psychiatric problems. No
impairment is assigned due to any physical impairment.

I

The Panel further feels that continuation of physical therapy is
not appropriate in that he is getting no benefit from it
whatsoever. It is additionally felt that a referral to a Pain
Clinic such as exists at the University Hospital would be
appropriate in order to get Mr. Richter rehabilitated and back
into the work force.

Sincerely,

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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INDUSTRIAL COMMISSION OF UTAH
CASE No, 87000040
*

PETER RICHTER,

*
*

*
*

Applicant,
vs.
R & R PEST CONTROL, INC.
(UNINSURED),

*
*
*
*

Defendant.

*

FINDINGS OF FACT
CONCLUSIONS OF LAW
AND ORDER

* * * * * * * * * * * * * * * * * * * * *

HEARING:

Hearing Room 332, Industrial Commission of Utah, 160
East 300 South, Salt Lake City, Utah, on May 7, 1987,
at 1:00 p.m.; same being pursuant to Order and Notice
of the Commission.

BEFORE:

Timothy C. Allen, Administrative Law Judge.

APPEARANCES:
9

The applicant was present and represented by Thorn D.
Roberts, Attorney at Law.
The defendant was represented
Attorney at Law.

by Robert Archuleta,

At the conclusion of the evidentiary hearing, the matter was taken
under advisement by the Administrative Law Judge for referral to a medical
panel. The Medical Panel Report was received and copies were distributed to
the parties. Fifteen (15) days having elapsed since the mailing of said
Medical Panel Report, and no Objections having been received thereto; the
Medical Panel Report is admitted into evidence.

FINDINGS OF FACT:

Peter Richter was hired in February of March of 1986, as a lawn
sprayer for R & R Pest Control. On July 7, 1986, he was dispatched to the
home of a Blanch McMillan for the purpose of spraying her lawn. She pointed
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out to the applicant that there was an area of her lawn which was thinning.
He bent down to take a look at that area, and after doing so raised up
undexmeath a tree limb. As a result, Mr. Richter struck the top of his head
on the branch and sustained a scope thereon. The applicant estimated the
wound to be approximately 2-1/2". The customer asked the applicant if he was
okay, to which he responded that he was. He reported to work the next day,
but noticed that he was starting to get dizzy and was having some pain in his
head. He returned to the shop and advised them that he had been injured, and
that he did not feel good. The applicant had no pain in his back at that
time. The president of the company sent the applicant to Dr. Chandler for
medical treatment. The secretary of R & R Pest Control drove the applicant
to the doctor's office.
Upon his arrival at the doctor's office, Mr. Richter had his wound
cleaned and sprayed with liquid bandage. He was advised that he had a
concussion, and he was referred to Dr. Dennis Thoen for a neurological
workup, and he was also referred to Mr. Kidman for physical therapy. Since
Dr. Thoen was not familiar with Mr. Kidman's work, he referred the applicant
to Rodney Miyasaki for physical therapy. The doctor also had the applicant
receive various diagnostic studies, including CT scan, EEG, and an MRI scan,
all of which were apparently within normal limits. Dr. Thoen then released
the applicant to return to work October 20, 1986. He advised him that he had
no permanent impairment, but that he might have some depression, for which he
prescribed Elavil.
Following his release by Dr. Thoen, the applicant returned to Mr.
Miyasaki and was told that he should return to Dr. Chandler. He returned to
Dr. Chandler on October 27, 1986, and Dr. Chandler and the applicant conclude
that he would need more temporary total disability. At the time of the
hearing, the applicant was seeing Dr. Chandler on a monthly basis, and wa?
also receiving physical therapy one time per week.
The applicant presently complains of restricted range of motion in
his neck, and indicates that his therapist has restricted his lifting to no
more than 17 pounds. He also stated that if he lifts more than this, he will
have swelling, pain in the neck, headaches, and dizziness. He is presently
attending school.
The applicant denied a family history of migraine headaches, and
denied any prior problems or injuries with his neck.
At the hearing, the applicant was claiming that he had been
temporarily and totally disabled from the date of his accident up through and
including the date of the hearing. By contrast, the defendant contended that
the applicant's condition was stabilized no later than October 19, 1986.
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With the file in this posture, the case was referred to a medical panel for
its evaluation- The medical panel found that the applicants condition would
have stabilized on or about October 31, 1986, so as to terminate his period
of temporary total disability. Further, the panel found the applicant has a
10% permanent partial impairment of the whole person due to the industrial
accident, due to psychiatric problems related to that accident. The panel
further felt that the continuation of physical therapy was not appropriate,
since the applicant was deriving no benefit from that treatment regime. The
panel concluded that the applicant should be referred to a pain clinic, such
as exists at the University of Utah so that he might be rehabilitated and
placed back into the work force. The Administrative Law Judge adopts the
findings of the medical panel as his own.
Pursuant to the findings of the medical panel, the applicant is
entitled to temporary total compensation for the period July 8, 1986, through
October 31, 1986, or a period of 16.714 weeks. In addition, he is also
entitled to 31.2 weeks of permanent partial impairment benefits for his 10%
permanent partial impairment due to the industrial accident of July 7, 1986.
On July 7, 1986,
hours per week and was
entitles him to temporary
benefits in the amount of

the applicant was earning $6.00 per hour working 48
married with two minor dependent children, which
total compensation and permanent partial impairment
$207.00 per week.

Since the employer was uninsured for workers* compensation on July
7, 1986, all of the applicant's medical expenses incurred as the result of
the industrial accident of July 7, 1986, are their responsibility. However,
any physical therapy treatments received by the applicant after August 26,
1987, shall not be the responsibility of the employer.

CONCLUSIONS OF LAW:

Peter Richter sustained a compensable industrial accident on July 7,
1986, while employed by R & R Pest Control, Inc. (Uninsured).
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ORDER:

IT IS THEREFORE ORDERED that R & R Pest Control, Inc. (Uninsured),
pay Peter Richter, compensation at the rate of $207.00 per week for 16.714
weeks, or a total of $3,459.80, as compensation for temporary total
disability resulting from the industrial accident of July 7, 1986. These
benefits shall be paid in a lump sum and shall include interest at the rate
of 8% per annum.
IT IS FURTHER ORDERED that R & R Pest Control, Inc. (Uninsured), pay
Thorn D. Roberts, attorney for the applicant, $1,983.64, for services rendered
in this matter, the same to be deducted from the aforesaid award to the
applicant and remitted directly to his office.
IT IS FURTHER ORDERED that R & R Pest Control, Inc. (Uninsured), pay
Peter Richter, compensation at the rate of $207.00 per week for 31.2 weeks,
for a total of $6,458.40, as compensation for a 10% permanent partial
impairment of the whole person. These benefits shall be paid in a lump sum,
and shall include interest of 8% per annum.
IT IS FURTHER ORDERED that R & R Pest Control, Inc. (Uninsured), pay
all medical expenses incurred as a result of the industrial accident of July
7, 1986, with the exception of any physical therapy expenses incurred after
August 26, 1987. In addition, the defendant, R & R Pest Control, Inc. shall
also be liable for any expenses which may be incurred if the applicant is
admitted to a pain clinic program. In the event the pain clinic program is a
full time program, then the applicant shall be entitled to receive temporary
total compensation at the rate of $207.00 per week while he is enrolled in
the pain clinic.
IT IS FURTHER ORDERED that pursuant to Section 35-1-58, Utah Code
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Annotated, the amounts provided herein shall be paid to the persons entitled
thereto within ten (10) days from receipt hereof.

Passed by the Industrial Commission
of Utah, Salt Lake City, Utah, this
^ ^ ^ day of September, 1987.
ATTEST:
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isis upon which to compute the weekly compensation rate. After the weekly
unpensation has been computed, it shall be rounded to the nearest dollar.
History: C. 1953, 35-1-75, enacted by L.
i?l# ch. 76, § 10; L, 1975, ch. 101, § 7; 1977,
i. 156, $ 9; T987, ch. 92, § 48.
Compiler's Notes. — The 1975 amendment
bstituted "divided" for "multiplied" in subd.
Kb); redesignated the subsection paragraph
gi nning 'If none of the methods ..:." -as
bsec. (3); and added" subsec. (4).~~
~"::~~

The 1977 amendment deleted "then be
rounded to the nearest dollar and shall" after
"it shall*' in the first sentence of subsec. (4);
and added the last sentence to subsec. (4).
The 1987 amendment corrected the subsection designations.

ANALYSIS

loice of subsection.
....",
»termination of amount,
nployee with more than one job.
lbsistence allowance.

„._-

rate jobs and was injured while working at one
of the jobs, his weekly compensation rate was
computed on the basis of the combined wages
from his two employments. Produce v. Industrial Comm. of Utah (Utah 1983) 657 P 2d
1354.

fioice of subsection.
The question of which subsection of this sec>n should be applied in a given case is a
ixed question of law and fact on which the
preme court will defer to the discretion of the
mmission as long as its decision is reason>le and rational. Hodges v. Western Piling &
leeting Co., 717 P.2d 718 (Utah 1986).
etermination of amount.
Finding that claimant intended to work only
itil he had earned $5,500 was supported by
e evidence, even though claimant was workg 40 hours per week at the time of his accimt. Hodges v. Western Piling & Sheeting Co.,
.7 P.2d 718 (Utah 1986).
t
mployee with more than one job.
Where employee was employed at two sepa-

Subsistence allowance.
Where the claimant worked at a jobsite that
was distant from his home, and the employer
paid him a subsistence allowance in addition to
his regular wage, the subsistence allowance
could not be included for the purpose of determining the claimant's average wage. Blake
Stevens Constr. v. Henion (Utah 1985) 697 P
2d 230.

5-1-76. likelihood of increase to be considered.

WORKER

and perform such tests, including
rized by the commission, as it may
writing to the commission in a foi
make such additional findings as
sion shall promptly distribute fill
applicant, the employer and the
return receipt requested. Within f
the United States post office, the
carrier may file with the commissi
tions are so filed within such peri
evidence and the commission may
of the panel, but shall not be bounc
conflicting evidence in the case '
commission. If objections to such r
case for hearing to determine the i
ing any party so desiring may requ
the medical panel present at the h
tion. For good cause shown the co
panel, with or without the chairm
nation and cross-examination. Up
panel may be received as an exhibi
the case except as far as it is susi
penses of such study and report by
before the commission shall be p*
35-1-68.
History: L. 1951, ch. 52, § 1; C. it
Supp., 42-1-71.10; L. 1955, ch. 57, § 1; 11
ch. 86, § 9; 1979, ch. 138, $ 6; 1982, ch.
§ 1.
Compiler's Notes. — The 1979 amendir
substituted "applicant" for "claimant" in
third and fourth sentences; deleted "wil
thirty days" after "set the case for hearing
ANALYSIS

imitation on expected wage increases.
Commission acted within its powers in limitg its consideration of adult worker's expected
age increases tcy the wage scale of the job
:>rker held when injured rather than consider
e wages he might have received for any job

that he might have reasonably expected to hold
after the injury when the compensation benefits awarded were what the worker had asked
for in his original application for benefits.
Probst v. Industrial Comm. (Utah 1978) 588 P
2d 717.

5-1-77. Medical panel — Discretionary authority of commission to refer case — Findings and reports —
Objections to report — Hearing — Expenses.
Upon the filing of a claim for compensation for injury by accident, or for
>ath, arising out of or in the course of employment, and where the employer
* insurance carrier denies liability, the commission may refer the medical
spects of the case to a medical panel appointed by the commission and having
le qualifications generally applicable to the medical panel set forth in seeon 35-2-56. The medical panel shall then make such study, take such X-rays

Function of medical panel.
Mandatory referral to panel.
Panel report as evidence.
Qualifications of panel members.
Referral to panel.
—Discretion.
Cited.
Function of medical panel.
It is the function of the medical panel to (
the commission the benefit of its diagnosis
lating to those matters within its experl
and not to infringe upon commission's resj
sibility to decide the issues in a workm
compensation case. IGA Food Fair v. Ma
(Utah 1978) 584 P 2d 828.
Mandatory referral to panel.
This section is mandatory in its requirem
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sensation rate. After the weekly
rounded to the nearest dollar.
1977 a m e n d m e n t deleted "then be
i to the nearest dollar and shall" after
II" in the first sentence of subsec. (4);
ded the last sentence to subsec. (4).
L987 a m e n d m e n t corrected the subsec signations.

is and was injured while working a t one
obs, his weekly compensation r a t e was
ed on the basis of t h e combined wages
is two employments. Produce v. Indusomm. of Utah ( U t a h 1983) 657 P 2d
tence allowance.
•e the claimant worked a t a jobsite t h a t
itant from his home, and the employer
m a subsistence allowance in addition to
u l a r wage, t h e subsistence allowance
ot be included for t h e purpose of deterthe claimant's average wage. Blake
j Constr. v. Henion (Utah 1985) 697 P

> be considered.

35-1-77

and perform such tests, including post-mortem examinations where authorized by the commission, as it may determine and thereafter make a report in
writing to the commission in a form prescribed by the commission, and also
make such additional findings as the commission may require. The commission shall promptly distribute full copies of the report of the panel to the
applicant, the employer and the insurance carrier by registered mail with
return receipt requested. Within fifteen days after such report is deposited in
the United States post office, the applicant, the employer or the insurance
carrier may file with the commission objections in writing thereto. If no objections are so filed within such period, the report shall be deemed admitted in
evidence and the commission may base its finding and decision on the report
of the panel, but shall not be bound by such report if there is other substantial
conflicting evidence in the case which supports a contrary finding by the
commission. If objections to such report are filed the commission may set the
case for hearing to determine the facts and issues involved, and at such hearing any party so desiring may request the commission to have«the chairman of
the medical panel present at the hearing for examination and cross-examination. For good cause shown the commission may order other members of the
panel, with or without the chairman, to be present at the hearing for examination and cross-examination. Upon such hearing the written report of the
panel may be received as an exhibit but shall not be considered As evidence in
the case except as far as it is sustained by the testimony admitted. The expenses of such study and report by the medical panel and of their appearance
before the commission shall be paid out of the-fund provided for by section
35-1-68.
»
History: L. 1951, ch. 52, § 1; C. 1943, the sixth sentence; and made minor changes in
Supp., 42-1-71.10; L. 1955, ch. 57, 5 1; 1969, phraseology.
ch. 86, § 9; 1979, ch. 138, § 6; 1982, ch. 41, The 1982 amendment substituted "may" for
§ 1.
"shall" in the first sentence; substituted "the
Compiler's N o t e s . — The 1979 amendment
substituted "applicant" for "claimant" in the
third a n d fourth sentences; deleted "within
thirty days" after "set t h e case for hearing" in

commission may" in the sixth sentence for "it
shall be the duty of the commission to"; and
made minor changes in phraseology.

ANALYSIS

might have reasonably expected to hold
ie injury when t h e compensation beneirded were w h a t t h e worker had asked
his original application for benefits,
v. Industrial Comm. (Utah 1978) 588 P

anary authority of coinFindings and reports —
Hearing — Expenses.
ii for injury by accident, or for
yment, and where the employer
mission may refer the medical
i by the commission and having
medical panel set forth in secke such study, take such X-rays

Function of medical panel.
Mandatory referral to panel.
Panel report as evidence.
Qualifications of panel members.
Referral to panel.
—Discretion.
,
••....-....
Cited.
„_T_
F u n c t i o n of m e d i c a l p a n e l .
that a medical panel shall be convened upon
It is t h e function of the medical panel to give
the filing of a claim for compensation for injury
by accident, or for death, arising out of or in_
.the commission the. benefit of its diagnosis rer
lating to those- matters within its expertise* - - the course of employment when the employer
or insurance carrier denies liability. Lipman v.
and not to infringe upon commission's responIndustrial Comm. (Utah 1979) 592 P 2d 616.
sibility to decide the issues in a workmen's
The provision requiring the submission of
compensation case. IGA Food Fair v. Martin
the medical aspects of the case, including those
(UtahJL9781 584 P 2d 828.
„
..
involving causation, to a medical panel is manM a n d a t o r y referral to panel.
datory. Schmidt v. Industrial Comm. of U t a h
Thi6 section is mandatory in its requirement
(Utah 1980) 617 P 2d 693.
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(Medical Panel)
>nt disability as: "Partial perma5 that pathological condition dimd causing substantial physical
and clinical findings readily dening capacity of the employee,
and c should equal the percentdistribute by mail full copies of
t whom compensation is claimed
ich party shall have ten days to
ejections are filed with the comf partial disability caused solely
by the medical panel shall be
nd certification shall be paid out
li study and certification shall be
art are filed, then it shall be the
mtage of such partial permanent
rmal hearing the party objecting
e extent of such claimed partial
idence shall be reviewed as in
38.
o be partially and permanently
, as in subsections (1), (2), (3) and
Is that the employee is unable to
pation, or on application of either
ds that it is to the best interest of
disabled by reason of an occupausual trade or occupation, then it
that there be paid to the division
*d of education out of the second
), not to exceed $1,000 for use in
)loyee, such rehabilitation to be
labilitation acting in conjunction
hall generally follow the practice
ing to the rehabilitation of emDyer and to which an employee
* partially permanently disabled,
>d to the following:
5 is actively in training under the
above referred to, the employee
wages at the time the disability
n of 662/3% of the state average
enced per week and not less than

a minimum of $45 per week, for not to exceed twenty weeks, such payment to
be made at four-week intervals and upon the filing with the commission at
two-week intervals of a certificate by the division of rehabilitation that the
employee is co-operating with such division in his rehabilitation training.
At the termination of such training in rehabilitation, the employee shall be
paid one-half of his weekly compensation rate as determined in this section
per week at four-week intervals until such time as the total payments so
made, plus the weekly payments received by the employee during rehabilitation training, equals a sum equivalent to that amount determined under the
following formula:
Multiply the percentage of partial permanent disability resulting from the
occupational disease, as determined by the medical panel (or in case of formal
hearing, then by the commission), by 104 weeks times the employee's compensation rate per week as previously determined.
For example: Assume a finding by the medical panel that tjie employee has
sustained partial permanent disability from an occupational disease to the
extent of 25% loss of bodily function and his compensation rate has been
determined to be $80 per week. The total amount payable would therefore be:
.25 x $80 x 104 weeks = $2,080 payable as follows:
20 weeks rehabilitation
$1,600
balance at intervals of 4 weeks
480
TOTAL PAYABLE
2,080
Payments made for partial permanent disability shall be credited to the
employer and deducted from any award whicn might ultimately be made
should the employee subsequently become totally and permanently disabled.

Partial permanent disability from occupational disease or industrial injury — Imposition of liability
— Determination of disability — Medical panel —
Rehabilitation — Benefits [Effective January 1,
1988].
(1) There is imposed upon the employer a liability for the payment of benefits, as hereinafter provided, to every employee who becomes partially and
permanently disabled and such disability is primarily caused or contributed to
by a disease or injury to health arising out of or in the course of employment,
subject however to the following conditions:
(a) No compensation shall be paid when the last day of injurious expo- sure of the employeejtojthe hazards of the occupational disease shall have i
occurred prior to July 1, 1941.
(b) No compensation shall be paid unless such partial disability results
within two years prior to the day upon which claim for such compensation
was filed with the industrial Commission of Utah.
^
(c) No compensation shall be paid unless the partial disability results
within two years of the last day in which the employee was exposed to the
occupational disease.
_n __. (d) The time limit prescribed by Subsections (1Kb)- and Xc) -shall not
apply in the case of an employee whose disablement was due to occupational exposure to ionizing radiation; provided, that a claim for such com123

Jk.

35-2-56
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pensation shall be filed within one year after the date upon which the
employee first suffered incapacity from the exposure to radiation and
either knew or in the exercise of reasonable diligence should have known
that the occupational disease was caused by his present or prior employment.
2) It is recognized that the measurement of partial permanent disability is
iighly technical and difficult task and should be placed in the hands of
fsicians specially trained for the care and treatment of the occupational
easeinvolved, and l h a t particularly in *rases4)f silicosis such determination
•uld be by physicians limiting largely their practice-to diseases of the chest;
t the measurement of the extent of such disability should not be deterled by physicians in general practice nor by laymen^ Where a claim for
ipensation based upon partial permanent disability due to an occupational
iase or industrial injury is filed with the commission, the commission shall
oint an impartial medical panel to consist of one or more physicians speizing in the treatment of the disease or condition involved in the claim,
i such medical panel shall make such study, take such X-rays and perform
h tests as the panel may determine and certify to the commission the
mt, if any, of the permanent disability of the claimant from performing
k for remuneration or profit, and whether the sole cause of such partial
nanent disability, in the opinion of the panel, results from the occupaal disease and whether any other cause or causes have aggravated, proved, accelerated, or in anywise contributed to the disability, and if so, the
snt (in percentage) to which such other cause or causes has so contributed
he disability. The report of the panel shall be made to the commission in
;ing and shall be in substantially the following form:
REPORT OF MEDICAL PANEL
Partial Permanent Disability Cases
he Industrial Commission of Utah
e Capitol Building
Lake Cit?, Utah
Re:
—
, Claimant
Claim No.
te medical panel, composed of the undersigned physicians, has completed
budy and examination of the above named claimant with respect to the
mrement of the ability of the claimant to perform physical labor* (but
out regard to the education, experience or training of the claimant) and
le assumption that the normal person functions at 100%, finds as follows:
Percentage
Percentage
Extent of Permanent Partial Disability
from all causes (if any)
Specific causes of such disability:
a. Occupational Disease (if any)
Name of Occupational disease
b. Other diseases or injuries
Names of such diseases or injuries

c. Other continuing facto

TOTAL
Dated

•Subsection 35-2-12(e), defines )
permanent disability," as herein UJ
tioii directly resulting from an occi
physical impairment, evidenced b]
readily demonstrable, and which 1
employee, excluding, however, tot*
**The sum of the percentages unc
the percentage of Subsection (1) and
by mail full copies of such report 1
compensation is claimed and the ins
shall have ten days to object, in wr
are filed with the commission with
disability caused solely by the occi
medical panel shall be deemed accep
cation shall be paid out of the fund p
study and certification shall be a par
are filed, then it shall be the duty of
age of such partial permanent disa
formal hearing the party objecting i
the extent of such claimed partial
evidence shall be reviewed as in e
(3) Where an employee has been
disabled by reason of an occupation
and (4) provided, and the commissic
able to obtain employment in his usi
of either the employee or employer t
interest of the employee so partially i
occupational disease that Jbe no long*
then it shall be the duty of the comr
division of vocational rehabilitation
second iiyury fund provided for by
for use in the rehabilitation and
tion to be directed and controlled
conjunction with the Industrial
low the practice applicable under §
of employees having combined
(4) The benefits imposed upon
found, as in this section above
shall be entitled under this act,
During those weeks in which the
division of rehabilitation, as in this
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c. Other continuing factors

after the date upon which the
the exposure to radiation and
le diligence should have known
by his present or prior employ• partial permanent disability is
mid be placed in the hands of
treatment of the occupational
s of silicosis such determination
practice to diseases of the chest;
disability should not be deterby laymen. Where a claim for
isability due to an occupational
mmission, the commission shall
of one or more physicians speondition involved in the claim,
\ take such X-rays and perform
certify to the commission the
the claimant from performing
r the sole cause of such partial
>anel, results from the occupar causes have aggravated, proto the disability, and if so, the
ise or causes has so contributed
I be made to the commission in
llowing form:
a PANEL
ility Cases

spied physicians, has completed
d claimant with respect to the
o perform physical labor* (but
r training of the claimant) and"
:tions at 100%,_finds as follows:
Percentage
Percentage

35-2-5<

_

TOTAL
Dated

19_

(Medical Panel)
•Subsection 35-2-12(e), defines partial permanent disability as: "Partia
permanent disability," as herein used, is defined as that pathological condi
tion directly resulting from an occupational disease and causing substantial
physical impairment, evidenced by objective medical and clinical findings
readily demonstrable, and which has reduced the earning capacity of the
employee, excluding, however, total disability cases.
**The sum of the percentages under Subsections (2)a, b, and c should equal
the percentage of Subsection (1) and the commission shall promptly distribute
by mail full copies of such report to the claimant, employer against whom
compensation is claimed and the insurance carrier. Thereafte/any such party
shall have ten days to object, in writing, to such report, and if no objections
are filed with the commission within such period, the percentage of partial
disability caused solely by the occupational disease and so certified by the
medical panel shall be deemed accepted. The ekpense of such study and certification shall be paid out of the fund provided for by Section 35-1-68(1) and such
study and certification shall be a part of the record. If objections to such report
are filed, then it shall be the duty of the commission to determine the percentage of such partial permanent disability after formal hearing, and at such
formal hearing the party objecting must show by the weight of the evidence
the extent of such claimed partial permanent disability and on appeal the
evidence shall be reviewed as in equity cases.
(3) Where an employee has been found to be partially and permanently
disabled by reason of an occupational disease, as in Subsections (1), (2), (3),
and (4) provided, and the commission further finds that the employee is unable to obtain employment in his usual trade or occupation, or on application
of either the employee or employer the commission finds that it is to the best
interest of the employee so partially and permanently disabled by reason of an
occupational disease that he no longer works at his usual trade or occupation,
then it shall be-the duty of the commission to order that there be paid to the
division of vocational rehabilitation of the State Board of Education out of the
second injury fund provided for by Subsection 35-1-68(1), not to exceed $1,000
for use in the rehabilitation and training of such employee, such rehabilita-_
tion to be directed and controlled by such division of rehabilitation acting in
conjunction with the Industrial Commission of Utah and shall generally follow the practice applicable under § 35-1-69 and relating to the rehabilitation
of employees having combined injuries.
(4) The benefits imposed upon the employer and to which an employee
found, as in this section above provided, to be partially permanentlydisabled,
shall be entitled under this act, are limited to the following:
During those weeks in which the employee is actively in training under the
division of rehabilitation, as in this section above referred to, the employee
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all receive 66-2/3% of his average weekly wages at the time the disability
mmenced, but not more than a maximum of 66-2/3% of the state average
*ekly wage at the time the disability commenced per week and not less than
minimum of $45 per week, for not to exceed twenty weeks, such payment to
made at four-week intervals and upon the filing with the commission .at
r
o-week intervals of a certificate by the division of rehabilitation that the
iployee is cooperating with such division in his rehabilitation training.
At the termination of such training in rehabilitation, the employee shall be
id one-half of his weekly compensation rate as determined in this section
r week at four-week intervals until such time as the total payments so
ade, plus the weekly payments received by the employee during rehabilitam training, equals a sum equivalent to that amount determined under the
[lowingrformula::" •—-- -••----—
Mtiltipty the percentage of partial permanent disability resulting from thecupational disease, as determined by the medical panel (or in case of formal
aring, then by the commission), by 104 weeks times the employee's compention rate per week as previously determined.
For example: Assume a finding by the medical panel that the employee has
stained partial permanent disability from an occupational disease to the
tent of 25% loss of bodily function and his compensation rate has been
termined to be $80 per week. The total amount payable would therefore be:
.25 x $80 x 104 weeks = $2,080 payable as follows:
20 weeks rehabilitation
$1,600
Balance at intervals of 4 weeks
480
TOTALPAYABLE
2,080
Payments made for p a r t i ^ permanent disability shall be credited to the
lployer and deducted from any award which might ultimately be made
ould the employee subsequently become totally and permanently disabled.
l i s t o r y : C. 1943, 42-la-58, a d d e d by L.
19, c h . 5 1 , § #; 1951, c h . 51, § 1; 1955, ch.
§ 1; 1957, c h . 63, § 1; 1959, ch. 56, § 1;
51, c h . 72, § 1; 1963, c h . 50, § 1; 1965, c h .
§ 1; 1967, c h . 67, § 1; 1969, ch. 87, § [3J;
U , c h . 77, § 4; 1973, ch. 68, § 6; 1979, ch.
J, § 9; 1987, ch. 161, $ 112.
Amended effective J a n u a r y 1, 1988. —
ws 1987, ch. 161, § 112 a m e n d s this section
active J a n u a r y 1, 1988. See catchline "Comer's Notes," below.
Compiler's N o t e s . — The 1979 amendment
ir the beginning of the second sentence of
>sec. (2) inserted "or industrial injury" after
cupational disease"; substituted "one or
re physicians" for "not less than three phya n s " near the beginning of the second sen-

tence of subsec. (2); substituted "the second injury fund" for "that special fund" near the middle of subsec. (3); and increased the minimum
weekly benefit from $35 to $45 in the second
paragraph of subsec. (4).
The 1987 amendment, effective J a n u a r y 1,
1988, deleted "notwithstanding § 35-2-38" at
the end of Subsection (2) and made minor
changes in phraseology and punctuation.
Medical p a n e l .
A medical panel m u s t be convened to determine extent and causation of any disability
upon filing of claim for permanent partial disability under occupational disease disability
law. Johnson v. Moore Business Forms (Utah
1984) 694 P 2d 597.

OCCUPAl

35-2-57. Denial of liability
rier — Referral
panel — Medical
Objections — He
Upon the filing of a claim for cc
title defined, or for death, resultinj
the employer or insurance carrier c
i;he medical aspects t)f the case to l
sion and having the qualifications g
panel set forth in section 35-2-56. r
-take such X-rays and perform such 1
where ^authorized by the -commissi
shall make a report in writing to tin
that prescribed in section 35-2-56, \
ity cases, and shall make such ad
require. The commission shall pron
the panel to the claimant, the emj
tered mail with return receipt requ<
is deposited in the United States po
insurance carrier may file with the
If no objections are so filed within
admitted in evidence and the comm
the report of the panel, but shall nc
substantial conflicting evidence in 1
by the commission. If objections to i
the commission to set the case for h
facts and issues involved, and at
request the commission to have the
the hearing for examination and crc
commission may order other memb
man to be present at the hearing
Upon such hearing the written re
exhibit but shall not be considered
is sustained by the testimony admit
by the medical panel and of their a
paid out of the fund provided for
History: C. 1953, 35-2-57, e n a c t e d b y
1955, c h . 59, § 2; L. 1969, ch. 87, § 4; 19'
ch. 154, § 7.
C o m p i l e r ' s N o t e s . — The 1977 amendme
substituted "section 35-2-56" in two places
"sections 35-2-3, 35-2-10 to 35-2-12, 35-2-

35-2-59. "Loss of hearing/
"presbycusis" dc
"Loss of hearing" is defined as th
bels with frequencies of 500, 100C
using pure tone air conduction ai
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35-1-82.53

WORKE

LABOR—INDUSTRIAL COMMISSION

such order. Upon the filing of such motion to review his order the administrative law judge may (a) reopen the case and enter a supplemental order after
holding such further hearing and receiving such further evidence as he may
deem necessary; or (b) amend or modify his prior order by a supplemental
order; or (c) refer the entire case to the commission. If the administrative law
judge makes a supplemental order, as provided above, it shall be final unless a
motion to review the same shall be filed with the commission.

^••j^^'^eiBOTaideratiftii ^f <>rder_of administrative law judge
or commission —JEffect of supplemental order of
administrative law judge [Effective January 1,
1988].
* TLTAiiy^party lii interest who is dissatisfied with the order entered by an"
administrative law judge may file a motion for reconsideration of the order.
(2) Any supplemental order entered by the administrative law judge is
final, unless a motion to reconsider it is filed with the commission.
History: C. 1953, 35-1-82.53, enacted by L.
1865, ch. 67, § 2 ; L 1975, ch. 101, § 10; 1987,
ch. 161, § 108.
Amended effective January 1, 1988. —
Laws 1987, ch. 161, § 108 amends this section
effective January 1, 1988. See catchline "Compiler's Notes," below.

Compiler's Notes. — The 1975 amendment
substituted "administrative law judge" for
"hearing examiner" throughout the section.
The 1987 amendment, effective January 1,
1988, rewrote the section to the extent that a
detailed analysis is impracticable.

35-1-82.54. Review of ca
Procedure —
January 1, 198
The commission, upon referra
judge, or upon a motion being i
administrative law judge's supph
made in said case, and, in its di
ceive further evidence,^and make
The award of the commission sh
Court as hereinafter provided.

Review of^cases an
* *
dure" — Effect
1988].
(1) When a case is referred tc
judge, or when a motion is filed i
or an administrative law judge's
review the entire record made i
receive further evidence, and sha
(2) The award of the commissi
Appeals.

ANALYSIS

Findings required.
Interlocutory order.
Second Injury Fund.
Waiver of issues.
Findings required.
A review under this section must contain
subordinate findings of fact to support the ultimate findings of fact and conclusions of law,
si nee without proper subordinate findings, it is
impossible for the Supreme Court to determine
whether the commission applied the appropriate legal standards to findings adequately supported by the evidence. Glen M. Barney &
Sons, Inc. v. Industrial Comm. (Utah 1980) 609
P 2d 948.

Second Injury Fund.
Once the prospect of Second Injury Fund liability appears, the fund is a "party in interest"
and is entitled to file a motion for review with
the commission; where the second injury fund
has elected not to participate and its presence
has not been directed but where the administrative law judge has entered an order against
the fund, the fund should be allowed to reopen
the case upon motion for review under this section in order to submit further evidence bearing on the special interest and liability of the
fund. Paoli v. Cottonwood Hospital (Utah
1982) 656 P 2d 420.

Interlocutory order.
A law judge's order that only states generally that liability shall be apportioned between
an insurance carrier and the second injury
fund, without specifying the percentages for
which each shall be liable, is an interlocutory
order only and does not start the time running
for the filing of a motion for review. Rex E.
Lantham Co. v. Industrial Comm'n, 717 P.2d
255 (Utah 1986).

Waiver of issues.
In filing a "motion for review" under this
section, a person has obligation to raise all issues that can be presented at that time, and
those issues not raised are waived. Pease v.
Industrial Comm. of Utah (Utah 1984) 694 P
2d 613.
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History: C. 1953, 35-1-82.54, enacted 1
1965, ch. 67, § 2; L. 1975, ch. 101, § 11;
ch. 161, § 109.
Amended effective January 1, 198
Laws 1987, ch. 161, § 109 amends this sc
effective January 1, 1988. See catchline w
piler's Notes," below.
Compiler's Notes. — The 1975 amend
substituted references to administrative
judge for references to hearing examine
The 1987 amendment, effective Janua
1988, designated the existing language as

35-1-82.55. Motion for re
[Effective until
Every motion for review shall 1
particular errors and objections. £
of the date of any order of the adi
further time is granted by the adi
fifteen days, and unless so filed,
commission and shall be final.
History: C. 1953,35-1-82.55, enacted 1
1965, ch. 67, § 2; L. 1975, ch. 101, § ]
Repeal effective January 1,1988. — 1
1987, ch. 161, § 314 repeals § 35-1-82.5
amended by Laws 1975, ch. 101, § 12, reli
to motions for review of cases or orders o
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[ER LAW

35-1-65

ANALYSIS

der 35-1-42, and heirs were precluded
laintaining wrongful death action
it by provisions of 35-1-60. Shupe v.
i Electric Co., Inc. (Utah 1976) 546 P

Lmount of payments —
tge defined.
>yee shall receive 662/3% of that
i of the injury so long as such
m of 100% of the state average
: and not less than a minimum
ise and $5 for each dependent
imum of four such dependent
e of the employee at the time of
e average weekly wage at the
II such compensation benefits
te average weekly wage at the
s from the date of the injury.
)btained prior to the employee
such light duty employment is
temporary disability benefits
rred to in chapters 1 and 2 of
n as follows: on or before June
ribution reports to the departission for the preceding calenily number of insured workers
ers reported for the preceding
3 obtained shall be divided by
nined rounded to the nearest
termined shall be used as the
>n rate for injuries or disabilioccurred during the twelveFune 1 determination, and any
fronT$35 £ow$45 in die" first selTtence
(1); and inserted "not to exceed the
veekly wage of the employee at the
he injury" in the first sentence of
J.

11 amendment substituted ^ h a t em- •
for "his" near the beginning of subsec.
substituted "spouse" for "wife" near
ie of subsec. (1).
\\ amendment deleted "minor" before
d "children" in the first paragraph of
); added the last paragraph in subsec.
nade a minor change in style.

Overpayment of benefits.
Reclassification of disability.
Temporary total disability.
Overpayment of benefits.
Industrial Commission did not act contrary
to law or unreasonably in ordering that
amount owed employee for permanent partial
disability be offset by a prior overpayment of
amount paid to employee for temporary total
disability pertaining to the same injury, with
the balance of the overpayment being credited
against any future compensation the employer
might owe the employee because of the industrial accident. Hudson v. Kaiser Steel Corp.
(Utah 1983) 662 P 2d 29.
Reclassification of disability.
The commission may reclassify a temporary
disability when, after receiving medical evidence, it finds that the healing period has
ended and the claimant's condition has stabilized. Booms v. Rapp Constr. Co., 720 P.2d
1363 (Utah 1986).
Identifying when the healing period has
ended does not require a finding of ability to
work; stabilization is strictly a medical question that is appropriately decided on the basis
of medical evidence. Booms v. Rapp Constr.
Co., 720 P.2d 1363 (Utah 1986).
Temporary total disability.
Salesman was not precluded from receiving

35-1-65.L

temporary total disability benefits by fact th
during the time of claimed temporary total d
ability the salesman spent some time helpii
with the family business, including makii
sales trips, where the sales trips were infi
quent and of short duration as contrasted wi
the extended travel required by his regul
salesman position, and his involvement wi
the family business consisted primarily
visits to the plant to assist with making o
payrolls or paying bills^ Entwistle Co. v. W
kins (Utah 1981) 626 P 2d 495.
Total disability does not mean a state of a
ject helplessness or that the injured employ
must be unable to do any work at all; temf
rary disability may be found to be total if t
employee can no longer perform the duties
the character required in his occupation pri
to the injury, and fact that injured employ
may be able to do some kinds of tasks to ea
occasional wages does not necessarily preclu
a findiag of total disability to perform the wo
or follow the occupation in which he was i
jured. Entwistle Co. v. Wilkins (Utah 19£
626 P 2d 495.

Temporary partial disability — Amount of pa^
ments.

Where the injury causes temporary partial disability for work, the employ*
shall receive, during such disability for not to exceed 312 weeks over a peri<
of not to exceed eight years from the date of the injury, compensation equal
662/3% of the difference between that employee's average weekly wages befo:
the accident and the weekly wages that employee is able to earn thereafte
but not more than a maximum of 100% of the state average weekly wage
__the time ofinjury per week and in addition thereto $5 for a dependent sppu:
and $5 for each dependent child under the age of 18 years, up to a maximum
four such dependent children, but not to exceed 100% of the state averaj
weekly wage at the time of injury per week.
The commission may make an award for temporary partial disability f
. w o r k at any time prior to eight years after the date of the injury to an ^T
ployee whose physical condition resulting from such injury is not final
healed and fixed eight years after the date of injury and who files an applic
tion for such purpose prior to the expiration of such eight-year period.
In no case shall the weekly payments continue after the disability ends
the death of the injured employee.
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